Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Procedures for Assessment and Collection of MD Docket No. 12-201
Regulatory Fees

Assessment and Collection of Regulatory Fees MD Docket No. 08-65
For Fiscal Year 2008
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COMMENTS OF TELSTRA INCORPORATED AND
AUSTRALIA-JAPAN CABLE (GUAM) LIMITED

Telstra Incorporated and Australia-Japan Cable (Guam) Limited [hereinafter
“Commenting Parties”], by their attorneys, hereby submit these comments in response to the
Notice of Proposed Rulemaking (“NPRM") (FCC 12-77) released on July 17, 2012 in the above-
captioned proceedings. Telstra Incorporated is a provider of U.S. interstate and international
telecommunications services, and it holds a cable landing license for the Endeavour system in
addition to Section 214 authority. Australia-Japan Cable (Guam) Limited holds a cable landing
license for the Australia-Japan Cable System which extends between Australia, Guam and Japan.
The Commenting Parties urge the Commission to craft a methodology for establishing regulatory
fees that at a minimum does not increase the already-high annual regulatory fee paid by large
submarine cable system operators. Rather, the Commission should explore establishing a
methodology that would substantially reduce the large submarine cable system fee to more
closely reflect the extent to which the Commission’s activities today benefit licensed submarine

cable systems.



The NPRM proposes to update the data set — primarily, the full-time equivalent number
of employees (“FTES") — used for calculating annual regulatory fees for the first time since 1998.
On an unadjusted basis, this update would cause the share of total FTEs allocated to the
International Bureau to more than triple from 6.7% to 22%. In the context of the annual
submarine cable system fee, this recalibration would cause the large system annual fee to
increase from $212,750 this year to nearly $700,000. To its credit, the Commission recognizes
that its FTE allocation methodology is inaccurate for the International Bureau. In particular, the
Commission recognizes that allocating the work of employees in a bureau directly to that bureau
is inapposite for the International Bureau, where the Commission has determined that at least
50% of direct FTEsrelate to services other than international services. See NPRM at 1127-28.
The NPRM therefore seeks comment on whether one-half of the International Bureau’s direct
FTEs should be allocated proportionately among the other three bureaus. However, even with
this adjustment, the percentage of total FTEs allocated to the International Bureau would
increase from 6.7% to 10.97%, and would if adopted result in a nearly 65% increase in the
current annual fee for large systems next year and beyond.

The Commenting Parties support as afirst step the Commission’ s suggestion that at least
50% of the International Bureau’s FTESs should be allocated among the other three bureaus. If,
as the Commission has stated, these FTEs involve “services other than international services’
(NPRM at 127), then none of them should be allocated to the International Bureau on a direct or
indirect basis. However, because even a 50% allocation of these FTEs to the International
Bureau would result in an unjustified increase in the annual fee for large submarine cable
systems, the Commenting Parties urge the Commission to explore whether an even higher

percentage of the International Bureau’s FTES can be allocated to other Bureaus.



Further, the Commenting Parties submit that the internal allocation of FTEs among
different fee categories within the International Bureau should be altered. According to the
Commission (NPRM at §33), 36.1% of the bureau’s FTEs are allocated to Submarine Cable
Providers. The Commenting Parties submit that this percentage is excessive, particularly for
non-common carrier operators. For non-common carrier operators, which today constitute the
large majority of all Commission-licensed submarine cable systems, the Commission’s primary
regulatory activity is the granting of the cable landing license. The Commission does not
directly regulate either the provision or pricing of capacity on these systems, nor are these
operators governed by the common carrier provisions under Title 11, including, among others,
Section 201(a) regarding the obligation to provide service; Section 201(b) regarding just and
reasonable charges and practices; Section 202(a) regarding unjust or unreasonably discriminatory
charges and practices; Section 203 regarding schedules of charges; Section 208 regarding the
filing of complaints with the Commission; and Section 214 regarding international service
authorizations. See 47 U.S.C. §§ 201, 202, 203, 208 & 214. Nor do submarine cable systems
utilize scarce radio frequency spectrum which requires significant ongoing regulatory activities
by the Commission. Particularly given the statutory requirement that regulatory fees must be
“reasonably related to the benefits provided to the payor of the fee,” 47 U.S.C. § 159(b)(1)(A),
the Commenting Parties submit that the allocation percentage for Submarine Cable Providers
should be sharply reduced with the goal of ensuring that the annual fee for large cable systems is

not increased above its current level, and if possible is decreased.’

If necessary, the Commenting Parties would support creating two submarine cable system
fee categories, one for common carrier systems and ancther for non-common carrier
systems, in order to ensure that the annual fee for the latter systems is reasonably related
to the benefits received by such systems from Commission regulatory activities.



The adverse impact of any increase in the large system annual fee would be substantial.
Margins for many cable systems today are thin and fragile, and any material increase in fees
would be destabilizing. Further, many cable operators would not be able to recover any increase
in fees from their customers currently under contract. The result is that any fee increase will
come directly off the operators” bottom lines. Given that the current fee is already quite high,
particularly for non-common carrier systems, any increase going forward will put U.S.-landing
cables at a competitive disadvantage in situations where alternate routing (e.g., via Canada) may
be possible, and will create strong incentives for future cable system consortia to design cables
that do not land in the United States. For these reasons, the Commenting Parties submit that the
annual large system fee should not be increased, and should be reduced if at all possible.

Lastly, the Commenting Parties submit that the underlying statutory authorization does
not enable the imposition of any fee on non-common carrier submarine cable operators. See
Letter from R. Aamoth and J. Griffin, Kelley Drye & Warren LLP, to M. Dortch, FCC (Aug. 29,
2008) (MD Docket No. 08-65) (copy attached). The current annual fee for submarine cable
operators is the successor to the international bearer circuits fee, which section 9(g) authorizes
only for “Carriers.” 47 U.S.C. §159(g). Asdefined in Section 3(10) of the Communications
Act, that term refers solely to “common carriers.” 47 U.S.C. §153(10). Although the
Commission has authority to amend the statutory fee schedule to “reflect additions, deletions, or
changes in the nature of its services as a consequence of Commission rulemaking proceedings or
changes in law,” 47 U.S.C. §159(b)(3), there have been no Commission rulemaking proceedings
or changes in law which can justify adding non-common carrier submarine cable operators to the
fee schedule. See Comsat Corporationv. FCC, 114 F.3d 223,227 (D.C. Cir. 1997). Therefore,

the Commission should consider repealing the annual submarine cable system fee.



For the foregoing reasons, the Commenting Parties respectfully urge the Commission to
adopt rules which at a minimum do not increase the annual regulatory fee paid by large
submarine cable systems, and which reduce the fee to more closely reflect the extent to which

the Commission’s activities benefit large submarine cable operators today.

Respectfully Submitted,

Telstra Incorporated
Australia-Japan Cable (Guam) Ltd
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By: €7
Robert J. Aamoth
Kelley Drye & Warren LLP
3050 K Street, NW
Suite 400
Washington, D.C. 20007
Telephone: (202) 342-8400
Facsimile: (202) 342-8451
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August 29, 2008

Via ECFS

Ms. Marlene H. Dortch

Secretary

Federal Communications Commission
445-12 Street S.W.

Washington, D.C. 20554

Re:  Assessment and Collection of Regulatory Fees for Fiscal Year 2008
MD Docket No. 08-65, RM No. 11312

Dear Ms. Dortch:

Kelley Drye & Warren LLP (“Kelley Drye”) hereby submits these comments in
the above-captioned proceeding concerning the International Bearer Circuits Fee (“IBCF”). In
its August 1, 2008 press release, the Commission stated that it is still evaluating “the appropriate
regulatory fee method assessed on providers of International Bearer Circuits, including
submarine cable operators” and is leaving the docket open for additional comment during this
review period.! Kelley Drye is a law firm that advises various entities regarding compliance
with FCC rules and regulations, including both telecommunications carriers and non-common
carrier submarine cable licensees regarding the IBCF. As such, Kelley Drye has a direct interest
in the Commission’s decision whether and how to modify the IBCF rules. Kelley Drye wishes to
make clear that these comments do not necessarily reflect the position of any law firm clients.

The Commission should rule that the IBCF does not apply to non-common carrier
submarine cable operators. The Commission cannot impose the IBCF on non-common carrier
submarine cable operators at this time because the Commission does not have the legal authority
to do so The fee schedule in Section 9(g) of the Communications Act of 1934, as amended (the
“Act”),” requires that the Commission to assess fees for international circuits on “Carriers.” As

“FCC Examines Fees Used to Fund Commission Budget,” rel. Aug. 1, 2008.
47 U.S.C. § 159(g).
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the Commission has acknowledged, the word “Carrier” as used in Section 9(g) takes its meaning
from Section 3(1) of the Act, which defines “carrier” to mean “common carrier.” Thus by its
terms, the Act does not give the Commission the authority to assess the IBCF on non-common
carrier submarine cable operators.

While the Act permits the Commission to amend the fee schedule, it imposes
specific requirements on the Commission in making such amendments. Section 9(b)(3) of the
Act allows the Commission to amend the fee schedule if the Commission determines that an
amendment is necessary to comply with the requirements of Section 9(b)(1)(A).* Section
9(b)(1)(A) requires the Commission to adjust its regulatory fees “to take into account factors that
are reasonably related to the benefits provided to the payor of the fee by the Commission’s
activities . . . and other factors that the Commission determines are necessary in the public
interest.” Furthermore, Section 9(b)(3) permits amendments to the fee schedule only where
such modifications “reflect additions, deletions, or changes in the nature of its services as a
consequence of Commission rulemaking proceedings or changes in law.”®

The Commission completely ignored these requirements in modifying the fee
schedule to impose the IBCF on non-common carrier submarine cable operators. To this day,
the Commission has never justified its decision to impose the IBCF on non-common carrier
submarine cable operators on the basis of changes in the Commission’s services that could be
alleged to flow from earlier rulemaking proceedings or changes in law. Nor has the Commission
ever explained how the amount of the IBCF reasonably relates to the benefits received by non-
common carrier submarine cable operators as a result of the Commission’s activities. Indeed, the
Commission has never offered any justification or explanation whatsoever for its decision to
impose the IBCF on non-common carrier submarine cable operators. Rather, the Commission in
its 1994 report and order implementing the fee schedule imposed the IBCF on non-common
carrier submarine cable operators without explanation, as if it were a fait accompli.’

47 U.8.C. § 151(10); see Assessment and Collection of Regulatory Fees for Fiscal Year 1998, 13 FCC Red
19820 (1998) at q 62.

47U.S.C. § 159(b)(3)
47 U.S.C. § 159(b)(1)(A).

47 U.S.C. § 159(b)(3); see Comsat Corporation v. Federal Communications Commission, 114 F.3d 223,
227 (D.C.Cir. 1997) (“Comsat”).

See Implementation of Section 9 of the Communications Act, Assessment and Collection of Regulatory Fees
Jor the 1994 Fiscal Year, 9 FCC Red. 5333, 5367 (1994) (“The fee is to be paid by the facilities-based
common carrier activating the circuit in any transmission facility for the provision of service to an end user
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It is clear from court decisions interpreting Section 9(b)(3) that changes the
Commission makes to the fee schedule cannot stand without the explanation and justification
required by Section 9(b)(3). In PanAmSat, the court upheld the Commission’s decision to
impose the IBCF on non-common carrier satellite operators, but only because the Commission
expressly and adequately justified the new fee assessment in its report and order.® In its report
and order, the Commission had invoked various rulemaking changes and concluded that these
changes had caused an increase in Commission oversight of satellite licensees such as
PanAmSat.” In contrast, the court in Comsat found that the Commission had acted outside the
scope of its statutory authority in charging Comsat signatory fees and so vacated the
Commission’s rule.'® The court held that the Commission had no lawful basis for the signatory
fee because the Commission had not imposed the fee as a consequence of rulemaking
proceedings or changes in law.""

Thus, since the Commission has never satisfied the requirements of Section
9(b)(3) for amending the fee schedule to include non-common carrier submarine cable operators,
the Commission lacks the legal authority necessary to impose the IBCF on such operators. Ata
minimum, the imposition of the IBCF on non-common carrier submarine cable operators in 2008 -
and previous years could not be enforced as a matter of law due to the Commission’s failure to
satisfy Section 9(b)(3)."

On a going-forward basis, Kelley Drye submits that the express requirements in
Section 9(b)(3) for imposing the IBCF on non-common carrier submarine cable operators cannot
be satisfied. There is general agreement on the record in this proceeding that the Commission’s
regulation and oversight of non-common carrier submarine cable operators have declined
significantly over the last 15 years. Even AT&T, which opposes the joint reform proposals
submitted on the record, has not disagreed with this conclusion, but rather has asserted its view

or resale carrier. Private submarine cable operators also are to pay fees for circuits sold on an indefeasible
right of use (IRU) basis or leased in their private submarine cables to any customer of the private cable
operator.)

See PanAmSat Corp. v. FCC, 198 F.3d 890 (D.C. Cir. 1999) (“PanAmSat”).

See PanAmSat at 898, citing Assessment and Collection of Regulatory Fees for Fiscal Year 1997, 12 FCC
Red 17161, 17189 and n. 30-32 (1997).

See Comsat at 227-228.
Id.

i0
11
12 E.g., Independent Community Bankers of America v. Board of Governors, 195 F.3d 28, 34 (D.C. Cir.

1999); Graceba Total Communications, Inc. v. FCC, 115 F.3d 1038, 1040-41 (D.C. Cir. 1997); Functional
Music, Inc. v. FCC, 274 F.2d 543, 546 (D.C. Cir. 1958).
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that FCC oversight has declined similarly for both submarine cable licensees and facilities-based
common carriers.”> This is not a situation, as occurred in the PandmSat case, where the
Commission’s decision to deregulate an industry sector effectively caused the Commission to
expend greater resources in regulating and monitoring that sector in the future. To the extent
there has been any variability in the Commission’s oversight of non-common carrier submarine
cable operators over the years, there is no causal connection between any such variability and
any “rulemaking proceedings or changes in law.” Also, unlike the satellite operators involved in
the PanAmSat case, non-common carrier submarine cable operators do not use scarce spectrum
resources that require ongoing Commission monitoring and administration. Therefore, the
requirements of Section 9(b)(3) cannot be satisfied, and the Commission is required by law to
terminate the IBCF as applied to non-common carrier submarine cable operators.

Sincerely,

. Aamoth

JoayM. Griffin

13 See Letter from A. Alvarez, AT&T Inc., to M. Dortch, FCC (Fuly 25, 2008), Attachment at 2 (“Since 1996,
Commission regulation of international facilities-based carriers has been reduced to an equal or greater
extent than regulation of submarine cable operators”); see also Reply Comments of AT&T, Inc., MD
Docket No. 08-65, RM No. 11312, June 6, 2008, at 15. Kelley Drye does not address in this letter whether
AT&T is correct that FCC regulation has declined similarly for submarine cable licensees and facilities-
based common carriers.
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